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*OGC Has Reviewed* 


LS 6*ih6l& 


T August 1956 


mBBASDW FOR: Director of Paraoanal 

SUBJECT s BeaegCtapatut Starts of Mspleyeea Tmaaferr lag 

to Other Oovemeunt Agonclee 


Your areosaadaa of 12 July 1956 reforested this Office 
to * ■» * * * *■ tm ap inloa for general applica tion and guidance fee to 
the aggUrebillty or aonagaplioob tllty to this Agency of statutes, 
Skecutive Orders, and regulations granting reeapleywaot rights* 

2* Dewyloyweat rights for aa^loyees transferring between 
Qovcrarea t apasiw are authorised by Stecotive Order 10,577 end 
Civil Service Regulations) issued pursmat thereto (see Begpartaeatal 
Circular 860, dated 27 And 195$) *ad Tsar section; 5SJ$ of the Foreign 
Serrloe Act of 19M5. as tasandad, and section 527 of the Mutual 
Security Act of 195a, as aasnded* fbLscreaions with Mr. Harmessey 

or tai mvu wttko wonxmiou iqmd 17*# jEEtrosioa 3270/ w lus 
Bocwady of the General Cbuaael's Office, ICA (Code IfeC, «efcecaion 
299®) lave aa rflis M the opinion of fchis office that the Civ il 
Service reeatplcynani pcc©saa undar Steeutive Order 10,577 and the 
progress under the Mutual Security and foreign Service Acte are se^~ 
rate fluid distinct. The <&ril Service Canals* ion dots not handle o» .es 

or Mutual Security Act and 
the provisions of the latter Acts are applicable only to persons 
a pp o int ed to the Foreign Service Reserve and ICA. 

3. Sec tion 527 of the Mutual Security Act auth o rizes the Dirac -or 
of ICA to inr 1, Tf or vftfrten off leers or at other Gorermen > 

agencies and states that persons so employed or assigned shall be 
entitled to the sane benefits as provided in section 520 of the 
foreign Service Act* the latter section entitles a Foreign Service 
Reserve Officer to reiastwhareat in the S o ve uama t agency by which 
he is regularly flayed v$m tenaiaatieo of his assi gaaent in the 
Foreign Service* Section 522 of the Foreign Service Act authorises 
the Secretary of State to sseiga aw a Reserve officer a person regu- 
larly aaployed la toy Cter v en a aeat agency, but such assignment is subject 
to the consent of the head of the agency co nce r ne d* £t is notable that 
section 527 of the Mutual Security Act which authorises nsBigsne&ts 
to XBA of «flp3xyees of other d o v araaeu t agencies dree act are^nire 
the consent of the head of the other doveraaent agency. 
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4. Upon the face ad the statute authorising assignment to 
K& and. reoegOoywent rights upon tezmisstiaB there &vsmm to 
oe so choice in the hood of the agency from which the sqpiicyec 
is Wing assigned Taut to permit the transfer with rnnuinl riUMiml 
rights. Although section IX) <s) of the G1A Act and section UOe(c) 
of the national Security Act allow this Agency to appoint and 
terminate employees at will, there is no provision in either Act a.* 
an y otber affecting ms Agancy permitting m to refuse the rfcrhts 
g ranted in section 527 of the M&ml &*ru-ity Act. The Act that : in 
theory at least we aigfct negate the affect of the latter section 

hy romaslxtymmt and iansdiate termination under the authority of 
section 10£(c) does not in itself allow us to ignore the statutory 
rigkt granted in the Mutual Security Act. Mr. Benaaseay of **«t 
C ivil Service Co m m iss ion said tint while he was with the Wj p t TtnM i r 
of the Angf s case tine ago this sane problem was faced ***' it was 
i«eide-i that the Department had no choice but to recognise the 
rms^loyweat rights sot up in the Mstual Security Act. Miss Boomcy 
of ICk said that it is their position that the specific deletion 
of the requi rement of consent on the part of the iwa* of the 
agency operates to ante the reeBplcymont rights of the Mutual 
Security Act absol ute. 

5. Thvr* is a civil case now pending on this question which 
should be heard in the District Court soon. That case involve an 
employee of the Department of Ccwmerce assigned to 1CA and now seeling 
rrioe gi<y Ment with Commerce on the basic ©f the rights established, by 
Si? * xtml 8«earlty Act. At the time this eqpLcpee ms appointed to 
IGA Commrce separated him as surplus to their needs and specif leal iv 

ra « , Mp3ngpeeat rights ware not granted. ICA as party defe ndant 
with Cesseerce in this litigation will tats the position tbatne act 
on their part could grant reemployment rights to a person already 

**???* ** J 2««Btion, of twtturr 

'■J M ® amtitm ®y Casnerce will be accepted as a reduction in force 
made in good ifclth or considered an attract to avoid an <ralcmwe*c 
a tatutojy reemployment rights. If it is considered to be the latte * 

, Qfclslctt may be made on the point at Interest t# this Agency, that 
w not the i-tseaployasnt rights established by the Mutual 
Security Act are a bsolute . In ether words, can the losing agency refuse 

5*^1™ ^ tb , C * s * >laym to XCA and tatol^iSSSn tictim 

P ?. resignation no aa to avoid the reemployment nMguireewntm An 
argument that any be made in the pending case and which um-tiun «»#• 
a th. &ct that 

directly concerned with the avtional defense to 
M»«P^t «®lcyees for positions temporary iu rature. In the case er 
. mn ** ar&MA *** % transfer to any other Agemcy is » t 
to aid the muse of national defease. In additions ansoinfmnts 
t L I SL^ mther than short-tom or Um^amry iafnatST 

and thws do aot repair© the reog)leytmnt guarantees that Uuomry 
positions do as an incentive for mcrwitacat* 
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5. HUM Wa emrifer saM that 1G k would not take except ioa if 
tills Agency comtiau ad tha policy established in the first sue of 
request for t ran sfer which arose about a math ago* 32a that ease 
we relied to XQMs letter ashing whether w recognised the statute ty 
reesyloysnBxt rights of the Mutual Severity Act by stating that m 
could not consent to the asqpieyeea release vhett a resultant transfer 
might bestow spoti her a rested right of reinstatement with GXA* & 
view of ISA's attitude it is rae amnaad ed that your Office cootimre 
to require rest&nhioa in mm* share it is not desirable ‘ 8 © grant 
peq p p Xcy m Bg t rights* mer e earns little lihalihood of any par wevt - 
difficulty in handl ing the problem in such a say. Of course at a 
later date a court decision nay require us to resist our policy a M 
in effect may establish reaqplayaent rights for those employees whe 
have already resigned at our request is order to accept positions 
With IGA* 

7 # aetsployiaait rights under Executive Order If , 577 have been 
considered and discussed with a representative of the Civil Service 
Commission as moted above. There is mo doubt that the pragma as 
set forth in Ztegartmatal Cii*eular 36 $ and Civil Service Sagulatloe .? 
is applicable to this hpy. Savarthelasa its affect upon the 
Agency should he negligible. Hr. Hennessey of the Civil Service 
Qam&mtm ind icated that am attnpt is being mads to restrict the 
rccsployaswi rights program as much as possible and to grant rights asOy 
where it definitely serves tin Interest of the national defease. If 
an employee wiates to take an assignment in an agency coming under tee 
Civil Service program we any refuse reemployment rights and the transfer 
with such r i g ht s will then he postponed peeling a decision on the appeal 
tor ti *e Civil Service Comlssioa. SaesgdnjneBt right* will net he g -anted 
in soda a ease without a good showteg of eaed in the iatereeb of national 
defhmse. by -fee very nature of this Agency it is going to he extra wsly 
difficult to show that the national defense will better be served by 
the transfer Of an eaployee to another Agency. 
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